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Abstract 
Practice of illegal drilling  does not only result in destruction for the environment but also result in social gap, national losses and people lives. It happens for illegal drilling conducted manually using traditional equipment and less operational standard.   This  Illegal drilling may happens because ineffective law applied and no regulation on social participation in the Law of oil and   natural gas.  It shows in the formula of the Law No. 22 of 2001 on Oil and Natural Gas, that there is even no single verse arranging on the social participation whereas the legal effectiveness is influenced by individual and society covering all steps of activity processes. The research problem is how the correlation of social participation in enforcement the environmental law toward illegal drilling practices. The research method used normative research ones analyzed using relevant law norm qualitatively.  The research showed that the active social participation was needed in environmental law enforcement to prevent great number of illegal drilling practice,  the higher level of social participation in environmental law enforcement, and the smaller illegal drilling practice could be. Thus, there must be any act arranging on social participation in enforcement the environmental law arranged in the law No. 22 of 2001 because those the local society who get the direct effect of environmental destruction as result of   drilling of oil and natural gas illegally.  
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A. INTRODUCTION 
1. Background of Study
Activity of oil and natural gas drilling close related to environmental destruction as its side effect. Many ex-drilling lands of PERTAMINA and illegal drilling land in many areas became damaged as result of some irresponsible oil and natural gas drilling companies that just left behind the ex-drilling lands with no more productive.  The practice of    illegal drilling
 are more possible  getting increase in number, that the possibility of living environmental destruction
   as the side effect are getting bigger.  
The great number of illegal oil drilling result from many factors, such us:   1). some neglected oil well of PERTAMINA are taken over by the society illegally,   2). There is no socialization from the government on prohibition in illegal drilling, that the practice of illegal drilling are getting increase conducted by the society.   It shows from the statement of Indonesian Executive Director of    Resources Studies (IRESS), Marwan Batubara, that the practices of illegal drilling in Muba becomes endemic, and it has happened for years without any taken action. Moreover, these illegal practices are conducted in group with certain apparatus  who protect them.

This study   conducted in Musi Banyuasin Regency showed that in oil drilling practice the society around the drilling area was not taken into participation in order to enforce the environmental law of the drilling activity, however the society would be the first one who get the direct effect of the environmental destruction from the drilling activity.  This consideration became fundamental of the urgency of society participation  around the drilling area  to prevent environmental destruction as the side effect of illegal drilling practice.  In line with the background, the problem formula of the study refers to how the correlation of social participation in upholding environmental law toward illegal drilling practices. 
2. Research Methodology 
This legal study uses normative approach in purpose to evaluate positive law, in the meaning of collecting, explaining, systemizing, analyzing, interpreting and examining the positive norms arranging on oil and natural gas drilling. The result of analyzing the normative legal materials then analyzed using qualitative method, that an analysis   procedure resulting in descriptive-analytic data.    
3. Theory Framework
3.1 Social Participation  
Jennifer-Mc Cracken-Deep
 explained that participation refers to process in which involved parties give influence and control the inspiration of development, decision and sources influencing them.  Participation has different sides, from giving information and consulting method to mechanism to collaborate and empower those who give opportunity for stakeholder to have more influence and control.   
Participation is a concept referring to taking parts someone in many developmental activities.
 This taking part is based on   motives and trust of certain values that someone believes. It can conduct directly or emotionally to give donation (thought and power) in decision making process.  
In line with participation, it always relates to participation effort of all social components actively in many planed activities. This active participation becomes energy pushing the movement of developmental wheel or social activities in purpose to obtain goals or to solve a problem.  The social participation means the active participation of citizen, as individual, group or a whole society in the process of decision making, planning executing program and social development, conducted in or outside the social environment on the base of consideration and responsibility, as stated by  Soelaiman
on conceptual social participation as the tool and purpose of social development, thus it has function as activator  and  guide of social changing process.   
3.2 Upholding of Environmental Law   
Siti Sundari Rangkuti states that environmental legal enforcement refers to effort to obtain obedience toward rules and requirements in legal provision applying in general and individually, through supervising and using (or punishing) administrative, criminal or civic instruments.
 The living environmental conservation will achieve if the apparatus of legal upholder have ability to conserve  and it needs participation and obedience of a whole society   toward all the applied regulation, covering administrative, crime, and civic laws.   
Moreover,   Siti Sundari Rangkuti
 states that enforcement of environmental law can be applied preventively and repressively, based on its character and effectiveness.  Preventive legal enforcement means that active supervision on obedience toward regulation without direct event related to concrete event resulting in supposition that the legal regulation has been broken. The instruments of preventive legal enforcement are informing, supervising, and using authority   as supervision (sampling collection, stopping machines and others). Thus, the main legal upholder is governmental officer/apparatus who has authority to give permission and prevent the environmental pollution.   Repressive legal enforcement can be conducted in line with deeds of against the regulation and purposes to end directly the forbidden actions.   
Sudarsono
 states that in deciding of using administrative, crime, and civic  legal instruments there are several requirements of taking action  and using the legal enforcement instruments, as follows:  
a. The requirement of administrative legal   action.   1). the presence of administrative legal regulation acts being broken,  2). The activities clearly break one or more acts of the regulation stating its sanction clearly,  3). The sanction decision is conducted by authorized officer to give punishment based on regulation/requirement stated in permission letter issued by the officer giving the sanction.  
b. The requirement of using civic legal (through court or discussion outside the court).  1). the action happened must be deed against the law (administrative, civic, crime, custom law, convention or international treaty). 2). that the against  law deed results in losses that can be stated clearly.  3). the presence of power from plaintiff party to do suit  (ius stand/standing rights).

c. The requirement for using instrument of criminal legal enforcement. 1). the deed against the law must be criminal action (there is condemnation act). 2) There is legal reason and enough  proof as the beginning of a criminal action happens.  3) There is suspect who conducts the criminal action, and 4). The enforcement criminal law (investigation, raid, arrest, spilling over the case to the court, and others)  is conducted in authority limit  given by the  laws and using ways as stated in criminal legal regulation applies.   
B. RESULT AND DISCUSSION   
1. Social Participation and Environmental Law Enforcement   in the  Fundamental Constitution of Indonesian Republic of  1945
The Fundamental Constitution of Indonesian Republic of   1945 gives guaranty to sustained of living environment. It shows in act   28H verse (1) and act    33 verses (4). Act  28H verse (1) arranges that everyone has right to live welfare material and spiritual, has place to stay and  get good and healthy living environment and get healthy service.  Meaning that the government has arranged in such way that the right to get good and healthy environment become right of any citizen, thus any activity conducted by the government in line with development (including exploration and exploitation of mine material) must take care of fulfilling citizen right to get good and healthy living environment.  
Act  33 verses (4) of the Fundamental Constitution of Indonesian Republic of   1945 arranges that national economy is conducted based on economic democracy using principles of togetherness, justice efficiency, sustained, environmental bases, independence, and keeping balance of the national economic development and unity.   In other words, any activity relating to national economy, including activity of producing mining materials, must have environmental bases and maintain the sustainability of living environment.   
The follow up action conducted by the government to give good and healthy environment to all citizens and to do development with environmental bases is issuing the Law   No. 32 of 2009 on the Protection and Maintain the Living Environment.
 It shows in regulation considering letter b of the Law    No. 32 of 2009 arranging that the national economic development as being mandated by the Fundamental Constitution of Indonesian Republic of 1945 is conducted based on sustainable and environmental bases of developmental principle.  Then, Act 1 number 2 of the Law  No. 32 of 2009 arranges that what being stated as protection and maintain of living environment is the systematic and integrated effort conducted to conserve the function of living environment and prevent pollutions and/or destruction of living environment covering planning, taking benefit, controlling, taking care, supervising, and enforcement the law.

Moreover,  the Act 2 of the Law No. 32 of 2009 arranges that the protection and maintain of living environment is conducted based on principles:    a. state responsibility,   b. concervation and sustained, c. harmony and balance, d. integrity, e. beneficial, f. carefulness, g. justice, h. eco-region, i. natural diversity,   J. polluter  pay, k. participation, l. local wisdom, m. good governance, n. local autonomy. The explanation of Act 2 letter k, in the Law No. 32 of 2009, participation in the explanation of the Law   No. 32 of 2009 is any society member is supported to participate actively in the process of decision making and implementation of protection and maintain the living environment, directly or indirectly.   
Based on the regulation considering the letter   b and the principle of  protection and maintain the living environment arranged in the Law No. 32 of 2009, it should be that the law becomes   organic ones (protection law)   for the laws on oil and natural gas, that any activity of oil and natural gas production must be based on principles of sustainable and environmental bases development as well as participative bases.   Then, any act and verse included in the law of oil and natural gas cannot agates the law of protection and maintains the living environment.   
The practice of ignoring the ex-mining areas that no more used conducted by PERTAMINA and private company, become the main cause of getting increase the illegal drilling practices done by society.   It is agates    act 28H verse (1) and act 33 verses (4) of the Fundamental Constitution of Indonesian Republic of   1945 and the Law   No. 32 of  2009. They  strictly arrange that any economic activity  conducted must be based on environment. Ignoring ex-mining areas proves that the drilling activity has no environmental principle and mature planning.   In this case,   Maret Priyanta states that the developmental implementation in line with environment and   space arrangement so far tending to unplanned and not sustained have given effect of decreasing the quality and function of environment including    the natural resources in it.

Based on the fact, Kukuh Subyakto states that the decreasing of living environmental quality results in directly not only to human life but also indirectly to global condition showing unfriendly indicator.  The decreasing of living environment and natural resources results from less human consiousness  of sustainability  persistence of living environment.

Risno Mina quoting from  Jimly Ashiddiqie idea states that continuity development based on living environment can be formulated as a conscious and planned effort covering the environment, including its resources into development process guarantying ability, welfare and living quality of present and future generation.

The direct consequence of continuity development is any natural resources usage and production must be in accordance, harmony, and balance with the living environmental function.   In line with the fact,  Yeni Widowaty states that as its consequence, any policy, plan, and/or program of development must be based on responsibility to do living environmental conservation and achieve the goal of continuity development, decentralization, and confession and reward to local and environmental wisdom.

Moreover, Franky Butar-butar  quoting from Bagir Manan states that the state authority toward mining for the great of people welfare result in state responsibility that any form of benefiting the mining natural resources and its result (natural richness), must develop the society prosperous and welfare into reality.  The country should guarantee any people right in and on the earth that can be produced or consume directly by the society.
 In other words, the country has responsibility to prevent any actions of any party   resulting  in the society lost their rights  obtained in and on the earth, including the right to  get healthy environment.  
The Fundamental Constitution of Indonesian Republic of 1945 also gives legal basic guaranty  for social active participation in the development. It shows in Act   28C verse (2) arranging that anyone has right to develop himself in struggling his right collectively to develop his society, country and state.   Strictly, it shows in  28D verse (3) the Fundamental Constitution of Indonesian Republic of 1945 arranging that each citizen has right to obtain the same opportunity in the government.  
The regulation in Act 28C verse (2) and Act 28D verses (3) prove that the government has commitment to give space for social participation to play role  in any step and process of the development.   It is supported with Act 28I verse (4) of the Fundamental Constitution of Indonesian Republic of 1945  arranging that protection, development, enforcement and fulfillment of human right become the state responsibility, specially the government.  In this case, the right to get good and healthy environment is  part of human right considered urgent and must be priority.   
2. Enforcement the Environmental law in the Law No. 22 of 2001 on Oil and Natural Gas
The mining business results in bigger destroyed effect on living environment than other commodity business.  Bigger environmental damage happens on the beginning activity when the exploitation and exploration process conduct. This environmental damage effect appear in physical damage on the environment such as forest logging, water pollution (river, leak, sea), land pollution, and air pollution, that the nature becomes unfriendly with human being. Moreover, the effect of environmental damage give influence toward local society on its socio-culture, such as the loss of certain tradition conducted before and after the harvest that used to conduct by the traditional society, the loss of society live hood previously depended on the land, forest commodity and river.   
The natural oil becomes strategic un-newest natural resource having vital role in providing industrial material, the state biggest foreign exchange producer after tax, and fulfilling domestic energy consumption, that its production belongs to state authority and must be conducted maximally in order to give benefit greatly for the people welfare and  prosperous, in line with the state goal stated in the preamble of the Fundamental Constitution of Indonesian Republic of 1945.   
The Law No. 32 of 2009 on the Living Environmental Maintain provides three kinds of instruments of enforcement environmental legal, that are administrative, civic, and criminal legal enforcement.    Sukanda Husein states that from the three, the administrative legal enforcement is the most important effort of legal enforcement.  For this administrative legal enforcement refers to effort to prevent the happening of environmental pollution and  destruction. Moreover,  it purposes to punish the actor of environmental pollution and destruction.

It is in line with idea stated by   Siti Sundari Rangkuti that environmental legal enforcement close related to the apparatus ability and society obedience toward applying regulation, covering three legal fields, administrative, criminal and civil laws.   Therefore, the environmental legal enforcement become effort to obtain obedience toward regulation and requirement in legal provision applying generally and individually, through supervision and implementation (or punishment) of administrative, criminal and civic instruments.

Then,  Siti Sundari Rangkuti states that administrative instrument can be preventive and purposes to uphold the environmental regulation. The legal enforcement may be applied toward activities relating to permission requirement, environmental quality standard, environmental management plan, and others.  Besides training in the form of instruction and guideline as well as administrative supervision, to employer in industrial field should  beneficial of concept “pollution prevention pays” be implanted in the process of production.
 Moreover, the administrative sanction is purposed specially for interest protection kept by regulation being broken. The following are several kinds of administrative legal enforcement instruments:   
1. The governmental force or forced action   (bestuursdwang).

2. Forced money   (publiekrechtelijkedwangsom)

3. Closing the business workplace  (sluiting van een inrichting).

4. Stopping any machinery activity of the company  (buitengebruikstelling van een toestel)

5. Withdrawing permission through process of reminder government force, closing and force money.

The second legal enforcement after administrative ones is civic legal enforcement. It purposes to focus on the effort of compensate lawsuit by victim (society) to the environmental destroyer.  This effort becomes legal ones purposing to help the state duty, because the state no need to spend more cost to uphold the law  (law enforcement cost), this cost belongs to society resposbility.  
The criminal legal enforcement is always considered as   ultimumremidium or the last legal effort because this enforcement conducted to give sentence punishment (wary) or fine to the actor of living environmental pollution and destruction.The enforcement of environmental crime law has no function to recover the polluted environment as the result of developmental activities (mining), it only gives wary effect for the actor of environmental destruction.   
In line with the fact,   Mas Akhmad Santosa
 states that there are several factors becoming reason of the weaknesses of environmental legal enforcement, some of them are:  
1. The law has not yet been supported as   general in resolving living environmental cases.   
2. The elements including in enforcement the environmental criminal law such as police, procecutor, judge, and advocat has no harmony vision and mission in order to uphold the environmental law.  
3. The skill of advocate, society, police, procecutor, and court is limited, the coorditation and similar persception among the legal upholders, and less integrity of them that result in legal enforcement process.  
4. a. The unplanned, reactive and improvisatoris legal supervision and enforcement.  
b. The process of collecting informational material for  investigation and law suit is conducted by different institutions with understanding gap among the legal upholders coming from various institutions, and with weak coordination.  
c. Different knowledge and understanding of the judge in covering cases of natural resources and living environmental function, specially widely continuity development. These knowledge and understanding gaps among the judges are worse by unknowing of ad hoc judge to handle the jugge generalness in environmental field and natural resources.   
d. Les integrity of the legal upholders (the governmental apparatus, police, prosecutor, judge) threating their indpendence and profesionalism.  
The mining law has close relation to environmental law, therefore, any mining activity, whether related to general mining or oil and natural gas drilling,  should  give responsbility to take care the persistence  of living environmental supporting  and collecting  power.  It is known as  conservation  of living environmental function arranged in Act  1 number 6 of the Law No. 32 in 2009.
The Law  No. 22 of 2001 consists of ; Chapter 1 General Rule, Chapter 2 Fundamental and Goal, Chapter 3 Authority and Business, Chapter 4 Beginning Business Activity, Chapter 5 Last Business Activity, Chapter 6 State Income, Chapter 7 The Conection of Oil and natural Gas Business Activity toward the Right on Land,  Chapter 8 Guidance and Supervision,  Chapter 9 Conductor and Manager Boards, Chapter 10 Investigation, Chapter 11 Criminal Regulation, Chapter 12 Change of Regulation,   Chapter 13 Other Regulations, Chapter 14 Closing Regulation.

Act   2 of the law No. 22 of 2001 on Oil and natural Gas arrange that conducting business on oil and natural gas arranged in the law is based on economy of democracy, integrity,  beneficial, justice, balance, distribution of equal welfare and prosperous, security, savety, and legal certainty as well as environmental principle.  
The purpose of implementing business activity on oil and natural gas   stated in Act   3 of the law No. 22 of 2001, are to:

1. Guaranty implementation and control on oil and natural gas production as the natural and developmental resources considered stategic and vital.   
2. Support and grow the national ability to have more competitive ability.   
3. Increase the state income and give great contribution for the national economy, develop and strengthen the Indonesian industry and trading.  
4. Create work place, recovery environment and increase people welfare and prosperous.   
Having considered completely, there is no single verse in the Law   No. 22 of 2001 on Oil and Natural Gas arranging on enforcement the environmental law for the actor of environmental pollution as result of  mining practice on oil and natural gas.  Also the social participation, there is no single verse in the Law arranging  social participation    or involveness  in managing mining activity on oil and natural gas and social participation in enforcement the environmental law of oil and natural gas drilling activity.  
However, the local society will be the first one who get the direct effect of the environmental damage as the result of oil and natural gas drilling activity conducted by the government.  Thus, it is urgent to arrange certain act and verse in the Law   No. 22 of 2001 on oil and natural gas related to social participation in enforcement environmental law.   
In line with criminal sanction, Act 52 of the law No. 22 of 2001 arrange that anyone conducting exploration and/or exploitation without having cooperation contract as stated in Act  11 verse (1) made in to case using sentence punishment maximum 6 (six) years and fine maximum  Rp 60.000.000.000,- (six billions   rupiah).
 These sanctions only apply for those who conduct exploration and exploitation without having cooperation contract, not civic sanction  and criminal sanction for actor of pollution as result of oil and natural gas mining. This act does not apply effectively because the illegal drilling practice specially in Musi Banyuasin getting often conducted.   It proves by increasing the   number of illegal drilling oil wells  belong to society.

C. The Correlation of Social Participation in Environmental Law Enforcement     and   Illegal Drilling Practice
Suwari Akhmadhian quoting opinion of Satjipto Rahardjo states that legal enforcement refers to a process to achieve legal wishes into reality.  Then, the legal whises covering ideas of law maker institution formulated in legal regulation.  The formulationg of legal maker ideas put into legal rule has contribution to decide on how the legal enforcement implement.  In the end, the process of legal enforcement get its peak on the implementation by apparatus of legal upholder himself. From the fact, with extreme intonation, it says that success or failure of the legal upholder  in conducting his duty begin since the   legal regulation being made.
 In line with opinion from  Satjipto Rahardjo, Kartono states that according to its subject legal enforcement refers to effort of certain legal enforcement apparatus to  guaranty and make sure the implementatation of the law and the apparatus may use force power in legal enforcement process.

According to the fact,   Suwari Akhmaddhian
 quoted from    Soerjono Soekanto idea, states that the legal enforcement process is influenced by 5 factors. First, legal factor or regulation factor, second, its legal enforcement apparatus, that are those who involved in the process of legal making and implementation, related to mentality problem.  Third, equipment and facility factor supporting the process of legal enforcement.  Fourth, social factor, or social environment where the law apply or implement, relates to legal consiousness and obedience reflecting in society behavior. Fifth, cultural factor, or results of art, creation, and sense based on human ability in his living connection.   
Lawrence M. Friedman sees that the succes of legal enforcement always require the working of function of all legal system components, that are legal structure (legal structure), legal substance (legal substance) and legal culture (legal culture). The legal structure refers to body of a system. The legal substance covers norm influenced by supervised institutions in a system. The legal culture are idea, behavior, belief, hope, and ideas on the law.   In its development,  Friedman adds legal effect  (legal impact), that is effect of a legal decision.   
Based on the fact,  Suwari Akhmaddhian
 quoting from   Gatot P. Sumartono idea says that legal enforcement has meaning on how the law must apply, that in its implementing some elements must take into consideration;  1. Legal certainty 2. Beneficial and 3. Justice. The first element or legal certainty force on how its law applied, no matter what (fiat Justitia et pereat mundus, though the world end for example, the law must go on).  It pusposes that orderness achieve in society.  The second element, implementation of legal enforcement must give benefit to the society.  Meaning that the regulation is formulated for the society interest,   that it should be avoided that the society become confused because of its implementation. The third element is justice,  in legal enforcement, justice must take into consideration, however, the law is not identical with the justice. Because the law is general, tie any one and see all the same.  Suwari Akhmaddhian
 states in enforcement the environmental law the three elements; certainty, beneficial and justice, must obtain balancing consideration in its application, though in its practice it is not always easy.  
In this case,  So Wong Kim believes that there are minimum four dimentions that infuencing quality of environmental legal enforcement: real environmental regulation, law breaker, victim (society), and apparatus of legal upholder, where the four dimentions give effect each other and take place in one structural space of  politic, social, economy, and culture in certain condition.

The experts opinions show the important of social participation in developmental process, specially in keeping the environmental law.  In line with the matter  Diana Conyers explains 3 necessary reasons of social participation. First, social participation becomes useful tool to obtain information of society condition, need, and behavior because without presence of society developmental program will fail.  Second, society will trust more on the project or program of development if they feel to be involved, from the preparation, planning and implementation processes.  It results in sense of belonging toward the developmental project. Third,  it supports public participation in many countries for many ideas appear that it is right of democracy when the society take part in development the society itself.

Involving the society in enforcement the environmental law will really help the government in obtaining information related to the problem of this environmental law in local areas, it also increase social willingness to work together with the government, specially in accept and conduct   the governmental decision and the most important is the society voluntary help to protect and uphold the environmental law in their areas.   Thus, it is logic to say that the society presence give significant effect on the environment and able to give many resolution alternatives  for main problems of environmental law enforcement.   It can be concluded that the  higher level of social participation in enforcement the environmental law, the smaller chance of environmental damage.  
Based on the above opinions, the society has vital role in enforcement the environmental law; they are as developmental agents, as well as play as developmental target, for they not only give great role for developmental suceed but also as urgent actor for the development, they also the one who get the result and keeper the governmental results.  For that reason, the social participation in enforcement the environmental law is urgent that it needs more attention.   
D. Summary 
The right to get healthy living environment is human right arranged in Act  28H verse (1) of the Fundamental Constitution of Indonesian Republic of 1945. Therefore, any implementation of national economy must apply environmental principle, (Act 33 verse (4) the Fundamental Constitution of Indonesian Republic of 1945). The direct formula of this act is arranged in the Law   No. 32 of 1999, in the regulation considering letter b   arranging that the national economic development work based on continuity and environmental development principle. Then, one of its bases applied in managing the living environment as stated in Act 2 of the Law No. 32 of 2009 are participative principle.   
Based on the consideration, the Law   No. 32 of 2009 should be organic Law for any regulation on oil and natural gas that any activity in gas and natural oil production (exploration and exploitation) specially beginning industry must follow the continuity and environmental development principle and based on participative principle.  The mining law has close related to environmental law, thus, any mining business have responsibility to take care the persistence of living environment.  Keeping the living environmental persistence is not only responsbility of the government as the state implementator, but also the responsbility of all society as the party who get firstly the effect of living environmental destruction. Therefore, the  higher level of social participation in enforcement the environmental law, the smaller chance of environmental damage.  

The increasing of illegal drilling practice is the result of no special act arranging the social participation in legal enforcement in the law  No. 22 of 2001 on Oil and Natural Gas. The society participation in keeping the environmental law greatly help the government in obtaining the information related to   keeping the environmental law in local areas, increase   the society willingness to work together with the government in enforcement the environmental law, and help to protect and keep the environmental law.     
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